Reflecting the commitments undertaken by the EU through the conclusion of the United Nations Previous research has yet to explore how web accessibility and digitization interact with the cultural dimension of disability policy in the European Union. This examination attempts to fill this gap by discussing to what extent the European Union has put this cultural dimension into effect and how web accessibility policies and the digitization of cultural materials influences these efforts.
Introduction
International developments, such as the International Year of the Disabled in 1981 and the implementation of the World Programme of Action Concerning Disabled Persons inspired the former European Community (EC), now European Union (EU), to develop a social policy approach to disability (UN, 1992) . This approach to disability policy links back to the 1986 Recommendation 86/379/EEC on the Employment of Disabled People in the Community, which aimed to promote equal opportunities for people with disabilities (Waddington, 2006) . This article attempts to fill this gap by discussing to what extent the EU, further to the accession to the UNCRPD, has put this cultural dimension into effect. It discusses how accessibility requirements and the digitization of cultural materials influence these efforts, and examines the perspectives that the UNCRPD opens up at the EU level. This article pays 1 http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/educ/130120.pdf particular attention to EU copyright law. The analysis aims to demonstrate that the EU made active attempts to realize the principle of accessibility and the right to access cultural goods and services enshrined in the UNCRPD.
The article begins with an overview of the cultural rights provided for in the UNCRPD. It does not aim to provide a comprehensive outline of the UNCRPD (Harnacke & Graumann, 2012) , but instead focuses on those aspects that relate to the present analysis. The article continues by exploring the meaning of accessibility requirements for cultural goods and services.
Then, we offer a brief outline of EU powers and a critical summary of how EU policies realize the principle of accessibility and right to access cultural goods embedded in the UNCRPD. The article continues by exploring how accessibility requirements imposed by the UNCRPD and trends toward digitization promote a revaluation of EU copyright law and interact with international copyright law. We conclude by summarizing these arguments.
Cultural rights in the UNCRPD: recognizing access and participation
Traditionally, both national and international norms explained the disadvantageous situation of disabled people by focusing on physical and mental impairments, rather than understanding disability as the result of discrimination and the inadequate realization of rights.
By contrast, the UNCRPD embodies the official recognition of disability as a human rights issue, and affirms the social model (Harpur, 2012; Stein & Lord, 2009 ) as opposed to the medical model of disability (Barnes, 2009; Barton, 1996; Burchardt, 2004; Oliver, 1996; Traustadottir, 2009 ). The twenty-five paragraphs of the preamble and fifty Articles of the UNCRPD reflect the reality that disability originates primarily from the failure of the social environment to meet the needs and aspirations of people with impairments.
The extremely broad scope of the UNCRPD does not simply prohibit disability discrimination, but includes civil, political, economic, cultural and social rights founded on the core and manifold concepts of personal dignity, autonomy, and self-determination. The UNCRPD includes an introductory set of provisions outlining its purpose and key definitions (Articles. 1-2). Articles 3 to 9, of the UNCRPD, set out general provisions for the treaty text.
Article 4 of the UNCRPD requires Parties:
to take measures to abolish disability discrimination; to engage in the research and development of accessible goods, services and technology for persons with disabilities and to encourage others to undertake such research; to provide accessible information about assistive technology to persons with disabilities; to promote professional and staff training on the Convention rights for those working with persons with disabilities; and to consult with and involve persons with disabilities in developing and implementing legislation and policies and in decision-making processes concerning the UNCRPD rights.
Significantly, Article 4 further requires Parties to adopt an inclusive policy approach to protect and promote the rights of persons with disabilities in all laws and programs. Article 4 furthers the need to assess inclusion in programs, policies, and laws across all sectors pursuant to the obligations of the UNCRPD. Article 4 suggests that the concept of "mainstreaming" (i.e., including disability perspectives in policy formation) obliges States to "re-think" disability policy making.
The UNCRPD establishes accessibility as one of its core principles and acknowledges accessibility as a pre-condition for independent life and full and equal participation of persons with disabilities in society. recreation. Therefore, access to information and to cultural goods and services maintains a prominent position in the UNCRPD, which acknowledges the importance of cultural rights as mechanisms for realizing participation and ultimately social inclusion (Quinn, 2009a; Stamatopoulou, 2007; UNESCO, 2002) . Cultural rights refer to a category of human rights, alongside civic, political and economic, and social rights, including both individual and collective rights, related to cultural, language or national minorities and to artistic, expressive Covenant on Economic, Social and Cultural Rights (UN, 1967 (UN, , 1988 . 
The 1993 Standard Rules on the Equalization of Opportunities for Persons with
Disabilities recognized the importance of access to information and communication, and contained a specific rule on culture (Rule 10). This Rule specified that States should ensure the integration and participation of persons with disabilities in cultural activities on an equal basis, and that persons with disabilities have the opportunity to utilize their creative, artistic and intellectual potential. The Standard Rules also provide that States should promote accessibility to and availability of places for cultural performances and services, and initiate the development and use of special technical arrangements to make literature, films and theatre accessible to persons with disabilities. As the web continues to disrupt the for-profit and non-profit industries that produce these cultural products, the impact of inaccessible web content produces new and more entrenched barriers. The Standard Rules established a shift in the approach of international instruments towards disability (Michailakis, 1999) ; however, as a soft law document the Though not primarily intended to promote and protect cultural rights, the UNESCO
Convention on the Protection and Promotion of the Diversity of Cultural Expressions touches
upon and to some extent incorporates these rights. However, the UNESCO convention does not explicitly mention disability (Aylett, 2010; Cornu, 2006; Donders, 2010; Pineschi, 2008; UNESCO, 2005) . The main international organization dealing with culture, the UNESCO, has undertaken several studies and initiatives on human rights and disability (Beiter, 2006; Degener, 1995) , but these efforts focused on education rather than access to cultural goods and services or cultural participation (UNESCO, 2006) .
Finally, Article 30 UNCRPD has also provided an important symbolic value by ending the marginal status of arts and culture for people with disabilities and stimulating the debate on the access to cultural goods for people with disabilities (Moreno, Galvez, Ruiz, & Martinez, 2008) .
The publication of a monograph on access to Museums in a recent volume of Disability Studies
Quarterly provides the best and the latest (but not the last) evidence of this debate (Disability Studies Quarterly, 2013).
Accessibility requirements for cultural materials and the role of digitization
Regulations adopted by supranational, national, and regional governments recognize the importance of introducing accessibility requirements and regulating web content to provide Despite these efforts, cultural content published on the web remains widely inaccessible for persons with disabilities (Blanck, forthcoming 2015; Catherine Easton, 2011; C. Easton, 2012 Catherine Easton, 2013; Kuzma, 2010; Ritchie & Blanck, 2003; Sandler & Blanck, 2005) .
In particular, compliance with Intellectual property rights (namely copyright) has challenged these efforts. Copyright refers to a temporary exclusive right over the expression of an idea, arises automatically and without formality upon creation of the work, once that work exists in some material, reproducible form (Cook, 2010; Lewinski, 2008) . Having identified property rights and negotiated licenses, digitization must preserve the rights of copyright holders by taking steps to ensure that no unauthorized use of materials occurs. The Creative Commons initiative has released of a set of copyright licenses available free for public use, and enables individuals to share and dedicate creative works to the public domain or retain copyright while licensing the work as free for certain uses and on certain conditions.
Since the 1990s, the production and consumption of cultural products has transitioned to the web. Prior to the web, public and private sector actors monopolized the channels that content creators (i.e., copyright holders) used to distribute cultural products. The availability of the web has equalized the ability to produce and distribute cultural products among previously established content producers, market entrants and the broader public. The ability to produce cultural products has diffused across boundaries created by previously established service providers. This equalization produced unprecedented growth in the amount and types of cultural products that individuals, groups, and organizations have produced. However, while the web as an information resource remains largely inaccessible to persons with disabilities, inaccessible web content creates an additional barrier to the communication potential of the web (Blanck, 2014 this issue) . This prevents persons with disabilities from creating and distributing cultural products via the web.
These trends forced established content producers to adapt content for distribution over the web and adopt new business practices to simultaneously ensure the continued viability of established business models and create new business models to attempt to compete on the web (IDATE, 2012) . However, this transition has generated inequalities in how users generate and consume these products. Though copyright law intends to protect the rights of content creators and encourage the production of cultural products, these laws have not adjusted to the introduction of the web (Hargreaves, 2011b; Hargreaves & Hugenholtz, 2013) . Contrarily, copyright laws have preserved a business model that continues to discriminate against persons with disabilities (LIBER, 2013; Summer, 2011 ).
This business model has generated a social movement that relies on illegally copied and distributed cultural products to satisfy market demand. As these piracy efforts continue, content producers have begun to condone piracy as part of the distribution of cultural products in the information society and acknowledge piracy as an indicator of successful distribution (Sar, 2013a (Sar, , 2013b Thielman, 2013) . The result of this business model, which fails to respond to the demands of consumers, further contributes to barriers for persons with disabilities. National and supranational regulators continue to struggle to influence web content accessibility and the legal creation and distribution of cultural products through copyright law. As the piracy of cultural products continues to provide a socially and economically legitimate, though illegal, mechanism for social participation, copyright law that allows these business models to persist also contributes to further barriers to achieving web accessibility.
Disability and culture in the EU: a "net" of cross-cutting competences
Having explored the content of the obligations laid down in Articles 9, 21 and 30 UNCRPD, and having illustrated the role of accessibility requirements and digitalization, we now briefly outline the set of different EU shared and supporting competences involved in implementing cultural rights of people with disabilities.
The values of equality and respect for fundamental rights form the foundation of the EU.
The EU has made a commitment to endorse the values of respect for freedom, pluralism and non-discrimination, and cultural diversity, which originate with the EU treaties and the Charter of Fundamental Rights of the European Union (EUCFR). Article 21 of the EUCFR prohibits discrimination on the grounds of disability, and Article 26 of the EUCFR supplements this provision stating, "the Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community".
The competence to take action to address disability discrimination originates with Article 19 TFEU, which allows the EU to enact measures to combat discrimination on the grounds of disability. In addition, Article 10 of the TFEU imposes a mainstreaming duty in relation to all the grounds of discrimination prohibited under EU law. Zagato, 2010) . Thus, European rules on the internal market and competition directly and indirectly impact the cultural and creative sectors (Cortese, 2011; Ferri, 2008; Psychogiopoulou, 2008; Smith, 2011b) . Particularly relevant, Article 114 TFEU states that the EU can adopt measures, which aim to support the internal market. The EU has used this provision as the legal basis of a number of legislative acts on audio-visual and telecommunication (Ferri, 2008) . States to choose nationalized industries and property over private property. Nevertheless, the provision implicitly accepts the power to grant private property rights, including intellectual property rights.
The implementation of Articles 21 and 30 UNCRPD represent an opportunity to fulfill the mainstreaming duty laid down in Article 10 TFEU. The implementation creates an additional opportunity for the EU to exercise its limited powers in the cultural field, to exploit the full potential of the free movement and internal market rules, to enhance the production and circulation of accessible cultural goods and services, and to take action in the field of intellectual property rights.
The cultural dimension of EU disability policy: mainstreaming accessibility "requirements"?
The EU has realized the cultural dimension of disability policy primarily ( The AVMSD governs EU-wide coordination of national legislation on all audio-visual media, both traditional TV broadcasts and on-demand services, and recognizes that audio-visual media services constitute both cultural and economic services (Smith, 2011a) . The Directive obliges Member States to ensure that audio-visual commercial communications shall not include or promote any discrimination based on sex, racial or ethnic origin, nationality, religion or belief, disability, age or sexual orientation. However, most significantly for the purpose of the present analysis, the Directive includes a provision on accessibility for people with disabilities. The EU considers digitization and online accessibility of cultural materials essential to highlight cultural and scientific heritage, to inspire the creation of new content and to encourage new services. Thus, the EU created Europeana, 3 a portal that brings together digitized content from Europe's museums, archives, libraries and audio-visual collections. While not a disabilityspecific initiative, Europeana may prove indispensable for allowing people with disability to access cultural products.
According to

Promoting access to cultural goods and services through copyright exceptions within the EU
The promotion and the actual enforcement of copyright exceptions provided by EU legislation should foster access to cultural goods, in particular to books and printed materials for the visually impaired and print disabled.
Presently, the EU has engaged in significant harmonization of the many aspects of copyright law to reduce barriers to trade and to adjust the framework to new forms of exploitation. However, the EU does not have a fully harmonized copyright regime. Generally speaking, national law still governs copyright, though these laws must comply with international and EU law (Rekas, 2013) .
Without exploring the complexity of the copyright rules within the EU, the main EU If a right related to copyright is relied upon to prevent the marketing in a Member State of products distributed by the holder of the right or with his consent on the territory of another Member State on the sole ground that such distribution did not take place on the national territory, such a prohibition, which would legitimize the isolation of national markets, would be repugnant to the essential purpose of the Treaty, which is to unite national markets into a single market.
persons with disabilities. In addition, the Directive clarifies that Member States should adopt all necessary measures to facilitate access to works by persons with disabilities, which may constitute an obstacle to the use of the works themselves, and to pay particular attention to accessible formats.
Notably, Article 5 (3) states that Member States may impose exceptions and limitations to reproduction rights, the right to communicate works to the public and the right to make available to the public other subject-matter, for the benefit of persons with disabilities. These exceptions must directly relate to the disability to the extent required by the specific disability and ensure that reproduction constitutes a non-commercial effort. Only special cases, which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests As mentioned above the rights holders' exclusive rights of reproduction (harmonized under Directive 2001/29/EC) necessitates the prior consent of rights holders to digitize and publish a work. In the case of orphan works (i.e., books, newspaper and magazine articles and films still protected by copyright but whose authors or other rights holders are not known or cannot be located or contacted), it is impossible to obtain prior consent. These orphan works raise particular difficulties in the context of mass digitization. Libraries and archives seeking to digitize collections cannot act where rights holders cannot be found for some of the works. Thus, because of the resulting copyright infringement, these organizations must neglect the digitization of those works (Hargreaves, 2011a) The new Directive provides that a work or phonogram declared orphan in a Member State shall be considered an orphan work in all Member States and that libraries, archives, film heritage institutions, public broadcasters and other organizations acting in the public interest may use and access the work.
While the directive is a useful tool to spread circulation of cultural material, it will not enable large-scale digitization of orphan works by libraries (EIFL, 2013) . First, the Directive will have to be implemented by Member States. Secondly, on a more substantive point of view, rights holders may end the orphan work status at any time, and Member States shall provide a fair compensation to any reappearing rights holder. In addition, the Directive provides onerous reporting requirements to substantiate that the search for the right holder was diligent. Finally, the Directive excludes stand-alone photographs and images, a significant form of digitized cultural products.
Despite this criticism, while not a disability specific measure, this Directive might (at least potentially) represent an important step to increase accessibility for people with disabilities.
Digitization allows for the adaptation of works and for wider circulation among people with disabilities. This Directive is also a step forward in making online access to cultural content (even if only orphan works) easier, which also potentially benefits people with disabilities and contributes to implementing Article 30 UNCRPD.
Promoting access to cultural goods worldwide
The EU has not only promoted access to cultural goods internally, but also has played an important role globally. In particular, the EU has actively participated in negotiations within the WIPO on an international pact to improve access to copyrighted works for visually impaired and people with print disabilities around the world (Kongolo, 2012; Rekas, 2013) . During the negotiation, the Commission, on behalf of the EU, tabled a proposal for a Joint Recommendation
Concerning the Improved Access to Works Protected by Copyright for Persons with a Print Disability (WIPO, 2010) . This non-binding recommendation aimed to encourage Member States to introduce in national copyright law, an exception that covers uses directly related to print disability, to the extent required by the specific print disability, and that constitute a noncommercial effort (Rekas, 2013) . The Marrakech Treaty, adopted by the WIPO on 27 June 2013, aims to facilitate access to published works for blind, visually impaired, or otherwise print disabled persons. This treaty creates a mandatory exception to copyright that allows organizations for the blind to produce, distribute and make available accessible copies to visually impaired persons without the authorization of the rights holder. In particular, the Marrakech Treaty requires contracting parties to adopt laws allowing the reproduction and distribution of published works in accessible formats through limitations and exceptions to the rights of copyright holders. The Marrakech Treaty also provides for the exchange of these accessible works across borders by organizations that serve the blind, visually impaired, and print disabled.
The enthusiasm that surrounded the adoption of the Marrakech Treaty indicates that the EU and Member States may accede to the Treaty. In addition, as a matter of coherence between internal and external EU policies, the EU could also revise Article 5(3) of the Infosoc Directive.
Concluding remarks
This brief overview has attempted to show that a cultural dimension of disability policy has emerged further to the accession to the UNCRPD and the launch of European Disability Strategy 2010 Strategy -2020 . Through the mainstreaming of accessibility requirements and diffusion of digitization, the EU has "shaped" this dimension and has started to realize the principle of accessibility and the right to access cultural goods and services embedded in the UNCRPD.
Indeed, the EU has only initially approached the implementation of Article 9, 21, and 30 of the UNCRPD, in the fields falling within its competence. Nevertheless, the area of copyright exception and orphan works demonstrates some, though incomplete, progress. In particular, with regard to copyright, the significant efforts displayed at the policy level have not yet led to a change of the Infosoc Directive. However, the envisaged reform of EU copyright legislation cannot but take into account both the UNCRPD and the Marrakesh Treaty, and might finally lead to the reinforcement of the exceptions provided for in Article 5(3).
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